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Ford Mot or Conpany,

Def endant - Respondent ,
Neenah Menasha Ford, ABC Conpany, a
fictitious conpany, and ABC | nsurance
Company, a fictitious insurance conpany,

Def endant s.

APPEAL from an order of the Crcuit Court for Qutagan e
County, Dee R Dyer, Circuit Court Judge. Affirned.

11 WLLIAM A BABLITCH, J. It is established law in
W sconsin that the econom c |oss doctrine bars tort recovery for
economc |loss suffered by comercial entities. This case
requires us to determ ne whether the economc |oss doctrine also
applies to consuner transactions. The circuit court concluded
that the economc |loss doctrine bars tort damages for purely
econom c |losses in consuner transactions. State Farm Mt ual
Aut onobi l e I nsurance Conpany (State Farn) requests that this
court reverse the order of the circuit court entering sunmary
judgment in favor of Ford Mdtor Conpany (Ford) on State Farmis
negligence and strict liability clainms to recover paynents it

made to its insured for an econom c | oss. Because we concl ude
1
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that the sanme policies that justify applying the economc | oss
doctrine to comercial transactions apply with equal force to
consuner transactions, we hold that the economc |oss doctrine
applies to consuner transactions and bars State Farmis tort
clains for purely economc |oss. Therefore, we affirm the
circuit court’s order entering summary judgnent in favor of Ford.

12 For purposes of this appeal, the facts are not in
di sput e. In 1992 Janes Renberg (Renberg) purchased a used 1990
Ford Bronco 4x4 “as is” from Neenah-Menasha Ford, a Ford
deal er shi p. Along with the vehicle, Renberg purchased an
extended service warranty from Ford for the vehicle. Renber g
al so insured the vehicle with State Farm

13 On July 31, 1996, Renberg drove his 1990 Ford Bronco to
work. At the end of his shift, Renberg approached his vehicle to
find that a fire had occurred within the vehicle although the
vehicle was still locked and the w ndows were rolled up.
Unfortunately for Renberg, his extended service warranty had
expired. Renberg filed a claimw th his insurance conpany, State
Farm State Farm conducted an investigation of Renberg’'s claim
and concluded that the fire in Renberg s vehicle was caused by a
defective ignition swtch. On August 8, 1996, State Farm paid
$11, 602. 40 pursuant to its contract of insurance with Renberg, an
anount which represented the fair market value of the vehicle.

14 In Septenber 1996, Renberg received a recall notice
from Ford stating that 1988 through 1991 nodel Bronco and F-
series trucks could develop a short <circuit in the ignition

switch, causing overheating, snoke and possibly fire in the



No. 97-2594

steering colum. The recall notice stated that the short circuit
coul d devel op when the vehicle was in use or unattended.

15 State Farm was notified of this recall notice and
thereafter initiated this subrogation action against Ford to
recover noney it had paid to its insured, Renberg. State Farm
based its action on theories of negligence, strict liability and
breach of contractual duties including express and inplied
warranties. State Farm later voluntarily dismssed its
contractual causes of action because the sales contract for the
vehicle was “as is” and the extended service warranty had expired
at the time of the fire.

16 In its answer Ford raised the economc | oss doctrine as
an affirmative defense, asserting that the doctrine bars State
Farmis tort clainms of negligence and strict liability. Ford also
nmoved for summary judgnent.

17 The Qutagam e County GCircuit Court, the Honorable Dee
R Dyer presiding, granted Ford s notion for sunmary judgnent,
agreeing that the economc | oss doctrine barred State Farmis tort
cl ai ns.

18 State Farm appeal ed. The court of appeals certified
the appeal to this court pursuant to Ws. Stat. 8 (Rule) 809.61
(1993-94),! and this court accepted the certification.

19 State Farmis claimto recover the paynent it made for

damage only to the Ford Bronco was based on theories of

L' Al references to the Wsconsin Statutes are to the 1993-
94 version unl ess otherw se indi cated.
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negligence and strict liability. The issue presented by this
case, and as certified by the court of appeals, is whether the
economi ¢ | oss doctrine applies to consumer transactions® to bar
tort recovery for purely economc loss. In other words, we nust
determ ne whether State Farmmay rely on tort theories to recover
damages resulting from a defect that causes harm only to the
product itself. We conclude that the economc |oss doctrine
applies to consuner transactions. Therefore, State Farmis tort
clainms for purely economc | oss are barred.

110 The question of whether the economc [|oss doctrine
applies to consunmer transactions, given the undisputed facts
presented by this case, is a question of law that this court

reviews de novo. Sunnyslope Gading v. Mller, Bradford &

Ri sberg, Inc., 148 Ws. 2d 910, 915, 437 N WwW2d 213 (1989)

(citing First Nat. Leasing Corp. v. Mdison, 81 Ws. 2d 205, 208,

260 N.W2d 251 (1977)).

11 Economc loss is “the dimnution in the value of the
product because it is inferior in quality and does not work for
the general purposes for which it was manufactured and sold.”

Northridge Co. v. WR Gace & Co., 162 Ws. 2d 918, 925-26, 471

N.W2d 171 (1991) (citing Comment, Mnufacturers’ Liability to

2 Neither party argues that the transaction at issue in this

case is not a consuner transaction. “Consuner transaction” is
defined as “a transaction in which one or nore of the parties is
a custoner for purposes of that transaction.” Ws. Stat.
8§ 421.301(13). “Custoner” in turn is defined as “a person other

than an organi zation (s. 421.301(28)) who seeks or acquires real
or personal property, services, noney or credit for personal,
famly, household or agricul tural pur poses.” Ws. Stat.
§ 421.301(17).
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Renot e Purchasers for “Economi c Loss” Damages¥Tort or Contract?,

114 U Pa. L. Rev. 539, 541 (1966)). See al so, Daanen & Janssen,

Inc. v. Cedarapids, Inc., 216 Ws. 2d 395, 401, 573 N W2d 842

(1998). Economic |loss has also been defined as “damages for
i nadequate value, <costs of repair and replacenent of the
defective product, or consequent |oss of profits%w thout any

claim of personal injury or damage to other property

Note, Economic Loss in Products Liability Jurisprudence, 66

Colum L. Rev. 917, 918 (1966). See al so Daanen, 216 Ws. 2d at

401.

112 Because econom c |osses are those associated with a
defective product or a product that does not neet a purchaser’s
expectations, causing damages that are neant to be addressed
through the law of contract and warranties, Wsconsin has joined
a mjority of jurisdictions which have held that in the
comercial transaction setting, damages for economc |osses are

recoverable only in contract and not in tort. See Sunnysl ope,

148 Ws. 2d at 921. This rule has becone known as the “econom c
| oss doctrine.” “The economc |loss doctrine is a judicially
created doctrine providing that a comrercial purchaser of a
product cannot recover from a manufacturer, under tort theories
of negligence or strict products liability, damages that are
solely “economc’ in nature.” Daanen, 216 Ws. 2d at 400.

13 Three policies support applying the economc |oss
doctrine to <commercial transactions: 1) it maintains the
hi storical distinction between tort and contract law, 2) it

protects parties’ freedomto allocate economc risk by contract;
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and 3) it encourages the party best situated to assess the risk
of economc |loss, usually the purchaser, to assune, allocate or
i nsure against that risk. Daanen, 216 Ws. 2d at 403. Qur
review of these policies convinces us that each policy applies
with equal force to consuner transactions.

114 The first and nost conpelling policy supporting
application of the economc |oss doctrine to comercial
transactions is that it maintains the distinction between tort
and contract |aw Daanen, 216 Ws. 2d at 403. It is inportant
to maintain this distinction because the two theories serve very
di fferent purposes.

115 “Tort law is rooted in the concept of protecting
society as a whole from physical harm to person or property.”

Daanen, 216 Ws. 2d at 405 (citing East River S.S. Corp. V.

Transanerica Delaval, 476 U S. 858, 866 (1986), and Keeton,

Prosser and Keeton on Torts § 1 (5'" ed. 1984)). See al so

Northridge, 162 Ws. 2d at 933. “I't is society’s interest in
human life, health, and safety that demands protection against
defective products, and inposes a duty upon nmanufacturers of

those products.” Daanen, 216 Ws. 2d at 405 (citing Northridge,

162 Ws. 2d at 933). Tort law was designed to protect people
from unexpected | osses that amount to an overwhel m ng m sfortune

that a person may be unprepared to neet. East River, 476 U S. at

871 (citing Escola v. Coca Cola Bottling Co., 150 P.2d 436, 441

(Cal. 1944) (concurring op.)). See also Christopher Scott

D Angel o, The Econom c Loss Doctrine: Saving Contract Warranty

Law from Drowning in a See of Torts, 26 U Tol. L. Rev. 591, 594
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(1995). “The manufacturer is deened best able to bear the cost
of such unexpected personal injury or property damage since, at
least in theory, it can spread its | oss throughout society in the
form of higher prices.” 26 U Tol. L. Rev. at 594 (referring to

East River, 476 U S. at 872). Tort extends to all reasonably

foreseeable parties; it nmay enconpass unforeseen damages as well
as those reasonably contenpl ated because it is circunscribed only
by proxi mate cause. Note, 66 Colum L. Rev. at 947. Tort |aw

provides redress for safety hazards, Northridge, 162 Ws. 2d at

934, and enbodies risk sharing, id. at 938.

116 Contract Ilaw, on the other hand, is based on
obligations inposed by bargain, and it allows parties to protect
t hensel ves through bargai ning. Daanen, 216 Ws. 2d at 403
Nort hridge, 162 Ws. 2d at 938; David B. Gaebler, Negligence,

Econom ¢ Loss, and the U C. C., 61 Ind. L.J. 593, 593 (Fall 1986)

(referring to Tort Theories in Conputer Litigation, 38 Rec. A B

Cty NY. 426, 437 (1983); Keeton, Prosser and Keeton on Torts

655, 656; J. Dooley, Mdern Tort Law 8 2.06, at 13-14 (1977); G

Glnore, The Death of Contract 87-90 (1974); S. Speiser, C

Krause & A Gans, The Anerican Law of Torts 8§ 1.20 (1983);

Bertschy, Negligent Performance of Service Contracts and the

Econom c Loss Doctrine, 17 J. Mar. L. Rev. 249 (1984)). *“The |law

of contracts is designed to effectuate exchanges and to protect
the expectancy interest of parties to private bargained-for
agreenents.” Daanen, 216 Ws. 2d at 404 (citing 1 E. Allen
Farnsworth, Contracts 8 1.3 at 10-11 (1990)). A party to a

contract voluntarily assumes a duty to perform a prom se.
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Daanen, 216 Ws. 2d at 404 n.4 (quoting 1 Thomas M Cooley, A
Treatise on the Law of Torts, § 2 (4'" ed. 1932)). The law of

contracts seeks to hold parties to their prom ses, ensuring that
each party receives the benefit of his or her bargain. Daanen
216 Ws. 2d at 404.

117 Recovery under contract is limted to the parties to
the contract or those for whose benefit the contract was nade.
Note, 66 Colum L. Rev. at 947. Damages are limted to those
reasonably contenplated by the parties when the contract was
made. | d. Contract law provides redress for defects in

suitability and quality of a product. Northridge, 162 Ws. 2d at

934. “Warranty law permts recovery of econom c danmages and
makes the plaintiff whole by providing recovery for the costs of
repair and/or replacenent of the product and any consequent | oss
of profits, thus putting the plaintiff into the position he would
have been in had the product functioned properly.” 26 U Tol. L
Rev. at 594 (referring to East R ver, 476 US. at 872-73)

(footnotes omtted).
118 Throughout |egal history, courts have struggled to find
the appropriate boundary between tort and contract. See

generally WIliam Lloyd Prosser, The Borderland of Tort and

Contract, in SELECTED ToPics ON THE LAW oF Torts 380, 380 (The Thomas
M Cool ey Lectures, Fourth Series, University of M chigan 1953).
This boundary has fluctuated with societal pressures. For
exanple, early in legal history, parties relied on the strict
“forms of action” rather than a distinction between tort and

contract. ld. at 380-81; Prosser & Keeton on Torts 8 6 at 28.
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However, there were occasions where the gravanmen of the action
prevailed over the form of the action. Prosser at 437. Thi s
“gravanen of the action” approach led to the nodern distinction
between tort and contract |aw.

19 As society becane nore industrial, it needed to address
the influx of nass-produced products reaching the market place,
sone of which were defective. Initially it was thought
“necessary to protect struggling and unstable industry agai nst an

onsl aught of disastrous clains.” D ppel v. Sciano, 37 Ws. 2d

443, 450, 155 N.W2d 55 (1967). Courts protected manufacturers
from liability by requiring privity of contract between the
manuf acturer and ultimate purchaser. See id. Protecting the
devel opment of industry took precedence over protecting injured

plaintiffs. |d. (referring to Wnterbottomv. Wight, 10 M & W

109, 152 Eng. Rep. 402 (1842)).

120 However, at |east by the md-1960's society had “long
since passed from the unsure days of industrial revolution to a
settled and affluent society where we nust be concerned about the
just clains of the injured and hapless user or consuner of
i ndustrial products.” D ppel, 37 Ws. 2d at 450. Thus the
boundary between tort and contract |law began to nove in the
direction of protecting purchasers. Strict liability devel oped
as a totally separate area of recovery for such injured
purchasers, ainmed at recovery for physical injury to both person

and other property. Seely v. Wite Mtor Conpany, 403 P.2d 145,

149, 152 (Cal. 1965) (citations omtted). | nposing strict

liability on manufacturers for defective products grew out of a
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“public policy judgnent that people needed nore protection from
dangerous products than is afforded by the law of warranty.”
East River, 476 U S. at 866 (citing Seely, 403 P.2d at 149).

21 Wsconsin first adopted the rule of strict products
tort liability in 1967, specifically adopting the Restatenent
(Second) Torts § 402A Di ppel, 37 Ws. 2d at 4509. “*One who
sells any product in a defective condition unreasonably dangerous
to the wuser or consuner or to his property is subject to
l[iability for physical harm thereby caused to the ultimte user
or consumer, or to his property . . ..'7 Id. (quoting
Rest atenent (Second) Torts § 402A). Strict liability law rests
on the idea that the cost of physical injury to person or other
property may be an “‘overwhelmng msfortune to the person
injured, and a needless one, for the risk of injury can be
i nsured by the manufacturer and distributed anong the public as a
cost of doing business.’” Seely, 403 P.2d at 151 (quoting
Escol a, 150 P.2d at 436 (concurring op.)).

22 Products liability law was designed to govern the
di stinct problem of physical injuries resulting from a defective
product; it was not designed to underm ne contract l|law or the
warranty provisions of the Uniform Commercial Code (U C C).
Seely, 403 P.2d at 149. The law of contract and warranty has its
own function. “The law of warranty ‘grew as a branch of the |aw
of commercial transactions and was primarily ained at controlling
the conmercial aspects of these transactions.’” Seely, 403 P.2d

at 150 (citing Janes, Products Liability, 34 Tex. L. Rev. 192

Llewellyn, On Warranty of Quality, and Society, 36 Colum L. Rev.

10
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341). The rules of warranty determne the quality of the product
prom sed by the manufacturer and the quality it nust deliver.
Seely, 403 P.2d at 150. Wien a product does not function as
warranted by the manufacturer, that is the manufacturer fails in
its end of the bargain, the purchaser nay recover contract
damages.

123 Wth the acceptance of products liability |aw,
comercial plaintiffs, appreciating the advantages provided by
tort law, <continued to push the boundary between tort and
contract law by filing clains under tort theories of products
litability and negligence where their only danages were economc
loss; that is, where the defective product caused no personal
injury or damage to other property but only damage to itself.

See, e.g., Sunnyslope, 148 Ws. 2d at 914-15; East River, 476

U S. at 861.
124 “It is clear . . . that if [strict products liability
| aw] devel opnent were allowed to progress too far, contract |aw

would drown in a sea of tort.” East River, 476 U. S. at 866

(citing G Glnore, The Death of Contract 87-94 (1974)). It was

perceived that plaintiffs were attenpting to nove the boundary
between tort and contract too far. Thus, the dawn of the
econom c | oss doctrine. The economc |oss doctrine was devel oped
and applied largely as a response to attenpts to extend products
liability law too far and into the unintended real m of economc
| oss.

25 The economc |oss doctrine maintains the distinction

between tort and contract. It recognizes that whether a product

11
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nmeets a certain |evel of performance or a purchaser’s
expectations is not a matter of societal interest. Rat her, the
specific functions of a product are a nmatter of contract. A
manuf acturer “cannot be held for the level of performance of his
products in the consunmer’s business unless he agrees that the
product was designed to neet the consuner’s denmands.” Seely, 403
P.2d at 151. Therefore, “contract law . . . 1is better suited
than tort law for dealing with purely economc loss in the
commercial arena.” Daanen, 216 Ws. 2d at 404 (citations
omtted). Contract |law permts the parties to specify the terns
of their bargain and to protect thenselves from comrercial risk

Parties use the rules of warranty and contract to “determ ne the
quality of the product the manufacturer prom ses and thereby
determine the quality [the manufacturer] nust deliver.” Seely,
403 P.2d at 150.

126 If a plaintiff could recover tort danmages for purely
econom c loss, “the manufacturer would be |iable even though it
did not agree that [the product] would perform as plaintiff
w shed or expected it to do.” Seely, 403 P.2d at 150. Society’s
i nt er est in tort law in protecting purchasers from the
overwhel m ng m sfortune attendant with physical injury does not
justify “requiring the consumng public to pay nore for their
products so that a manufacturer can insure against the
possibility that some of his products will not neet the business
needs of sone of his [or her] custoners.” 1d. at 151.

27 The United States Suprenme Court, along with a majority

of other courts readily adopted the economc |oss doctrine for

12
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commercial transactions to bar tort recovery for purely economc

| oss. See East River, 476 U S. at 868 (citing Seely, 403 P.2d at

145; Jones & Laughlin Steel Corp. v. Johns-Manville Sal es Corp.

626 F.2d, 280, 287 and n.13 (3% Cir. 1980) (citing cases)).?®

3 See also Exxon Shipping Co. v. Pacific Resources, Inc.,
835 F. Supp. 1195 (D. Haw. 1993) (doctrine precluded tort
recovery for damage to bus caused by fire); Bowling Geen Min.
Uils. V. Thomasson Lunber Co., 902 F. Supp. 134 (WD. Ky. 1995)
(appl yi ng Kentucky | aw) (doctrine barred tort recovery for danage
to utility poles); ERA Helicopters, Inc. v. Bell Helicopter
Textron, Inc., 696 F. Supp. 1096 (E.D. La. 1987) (applying
Loui siana | aw) (doctrine precluded recovery for damage resulting
from helicopter’s defective engine conponent); Nelson v. Todd s
Ltd., 426 N.W2d 120 (lowa 1988) (doctrine applied to preclude
tort recovery to butcher for spoiled neat caused by defective
meat curing agent); QOceanside at Pine Point Condom nium Owmers
Ass’'n v. Peachtree Coors, Inc., 659 A 2d 267 (Me. 1995) (doctrine
precl uded recovery for water danmage caused by allegedly defective
w ndows); FMR Corp. v. Boston Edison Co., 613 N E. 2d 902 ( Mass.
1993) (doctrine precluded tort recovery when power outages caused
econom c | osses); National Union Fire Ins. Co. of Pittsburgh, Pa.
V. Pratt & Witney Canada, 815 P.2d 601 (Nev. 1991) (doctrine
precluded tort recovery when airplane engine failed and destroyed
entire airplane (may be sudden and cal amtous case); Lenpke v.
Dagenai s, 547 A.2d 290 (N . H 1988) (doctrine precluded recovery
for damages to garage); Chentrol Adhesives, Inc. v. Anerican
Mrs. Miut. Ins. Co., 537 NE 2d 624 (Chio 1989) (econom c |oss
doctrine barred tort recovery where dryer, used in manufacturing
setting, malfunctioned and damaged only the dryer); Wggoner v.
Town & Country Mbile Hones, Inc., 808 P.2d 649 (Okla. 1990)
(doctrine applied to bar tort recovery where defect to nobile
home caused damage to only the hone itself); Boston Inv. Property
v. EEW Burman, Inc., 658 A 2d 515 (R 1. 1995) (doctrine barred
recovery for econom c damage caused by general contractor); Cty
of Lennox v. Mtek Indus., Inc., 519 N W2d 330 (S.D. 1994)
(doctrine barred tort recovery for |osses caused by defective
buil ding trusses); Md-Continent Aircraft Corp. v. Curry County
Spraying Serv., Inc., 572 S.W2d 308 (Tex. 1978) (doctrine
applied to bar tort recovery where defective crankshaft forced
airplane to land on rough road, causing damage to its fusel age
and wings; inplied doctrine is limted to transactions between
commercial entities); Mack v. Resource Design & Constr., 875
P.2d 570 (Uah C. App. 1994) (doctrine barred tort recovery
damage to residence caused by water |eakage); Sensenbrenner v.
Rust, Oling & Neale, Architects, Inc., 374 S E. 2d 55 (Va. 1988)

13
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“[A] commercial buyer seeking damages for economic |oss resulting
fromthe purchase of defective goods may recover . . . under the
UCC, but not in strict liability or negligence.” Spri ng
Motors Distributors v. Ford Motor Co., 489 A 2d 660, 663, 672

(N.J. 1985).

128 Wsconsin has simlarly followed East River and the

majority of courts across the country in applying the economc
| oss doctrine to commercial transactions and barring tort
recovery for purely economc loss in comercial transactions.

See Daanen, 216 Ws. 2d at 400 (“even in the absence of privity,

the economc |oss doctrine bars a renote comrercial purchaser
from recovering economc |osses from a manufacturer under tort

theories of strict liability and negligence.”); Northridge, 162

Ws. 2d at 938 (court recognized economc |oss doctrine but
allowed plaintiffs to recover tort danages for harm caused by

asbestos); Sunnysl ope, 148 Ws. 2d at 921 (“a conmercia

purchaser of a product cannot recover solely economc | osses from
the manufacturer under negligence or strict liability theories,
particul arly, as here, where the warranty given by the
manuf acturer specifically precludes +the recovery of such

damages.”); D Huyvetter v. A O Smth Harvestore, 164 Ws. 2d

306, 328, 330, 475 N.W2d 587 (C. App. 1991) (affirmed summary
j udgment for defendants on strict liability and negligence clains

because the plaintiff’s danages stemred from the failure of the

(doctrine barred tort recovery for damage to foundation of house
caused by | eaki ng swi mm ng pool).

14



No. 97-2594

product to perform as expected); and Spychalla Farns v. Hopkins

Agr. Chem, 151 Ws. 2d 431, 444 N W2d 743 (C. App. 1989)
(allowed tort damages because the defective product caused

physi cal damage to other property).

Recovery for economic loss is intended to protect
purchasers from |osses suffered because a product
failed inits intended [or expected] use. Recovery for
econom ¢ | oss necessarily focuses on the bargain struck
between the parties; warranty law is premsed on
protection of the bargain. Econom c loss is defined

as we stated previously, as damages for inadequate
val ue, because the product is inferior and does not
work for the general purpose for which it was
manuf actured or sol d. Liability for economc loss is
based on express or inplied representations manifesting
the manufacturer’s or seller’s intent to guarantee the
product. Prosser and Keeton on Torts, secs. 95-95A, p.
677 (5'" ed. 1984).

Nort hridge, 162 Ws. 2d at 933-34. See al so Sunnysl ope, 148
Ws. 2d at 920-21.

129 We conclude that the policy of maintaining the
di stinction between tort and contract applies with equal force to
consuner transactions. As discussed above, it is well-
established that a manufacturer has no duty to another commerci al
entity to prevent a product from injuring itself. Daanen, 216

Ws. 2d at 406. See also East R ver, 476 U S. at 871. However ,

there is no principled reason to hold that same manufacturer to a
different standard when it sells its product to an individua

consuner. Whet her the purchase is a comercial or consuner
transaction, the specific functions of the product are a matter
of contract. \Wether a commercial or consuner transaction, the
specific functions of the product and the purchaser’s

expectations are “the neat and drink of contract law.” Edward T.

15



No. 97-2594

O Donnell, et al., On the D fferences Between Bl ood and Red | nk

A Second Look at the Policy Argunents for the Abrogation of the

Economic Loss Rule in Consuner Litigation, 19 Nova L. Rev. 923,

944 (Spring, 1995). Just as contract |aw allows commerci al
parties to bargain and protect thenselves fromrisk, so too does
contract law allow consuner parties to protect thenselves.
Contract |aw nost appropriately enforces the duties that the
parties inposed upon thenselves by entering into contracts.
VWether in a commercial or consunmer context, the distinction
between tort and contract should not be eroded.

130 In this case, Renberg purchased the Bronco “as is,” an
agreenent which likely affected the price of the vehicle. Ford
did not warrant that it would be free from defects, such as a
faulty ignition swtch. Renberg also purchased an extended
service warranty which provided certain protections for a certain
price. Were Renberg or State Farm as his insurer, allowed to
recover tort damages for purely economc |oss%the very type of
| oss neant to be covered by these contracts%the contracts would
be rendered neaningless. Ford would be liable though it did not
agree that the Bronco would perform as Renberg expected or
wi shed, and though the service warranty had expired. “The
manuf acturer woul d be liable for damages of unknown and unlimted
scope.” Seely, 403 P.2d at 150-51.

131 This case illustrates t hat plaintiffs, still
appreciating the “nore congenial environnent,” provided to

consuners by tort law, Spring Mtors, 489 A 2d at 668, continue

to push the boundary between tort and contract by filing tort

16
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actions for purely economc |oss. However, whether a consuner or
commercial plaintiff, if tort law were allowed to provide tort
relief for purely economc loss, contract law would drown in a

sea of tort. See East River, 476 U. S. at 866. Because tort and

contract serve entirely different purposes, maintaining the
distinction between the two theories is inportant, whether in

commrerci al or consumer transactions.?

* The dissent argues that the econonmic |oss doctrine should
not apply in this case because the defective product, the Ford
Bronco, posed an unreasonable danger to person and property.
Di ssent at 2-3. The dissent asserts that society should be
protected fromthe risk of such defective products through strict
products liability |law even when the loss is only econom c.

We respectful ly disagree.

The dissent’s —concern regarding safety was recently
addressed by the Illinois Suprene Court. Trans States Airlines
v. Pratt & Witney Canada, 682 N E. 2d 45, 53 (Ill. 1997). The
Trans State court applied the economc |loss doctrine over
concerns regarding safety for two reasons. First, when a product
damages only itself, the very harm neant to be addressed by
products liability law is not realized. Id.  “Thus, products
liability safety concerns are not conprom sed.” Id.  Second
despite applying the economc |oss doctrine to situations in
which there is damge only to the product itself, strict
ltability and negligence |aw nonetheless continue to adequately
protect damage to other property and personal injury. 1d.

Where the product causes personal injury or other
property damage, the manufacturer may yet be subject to
l[tability in tort. Because no manufacturer can predict
with any certainty that the damage his unsafe product
causes wll be confined to the product itself, tort
liability wll continue to loom as a possibility.
Therefore, in our view, the incentive to build safe
products is not dim nished.

Id. W agree with the reasoning of the Illinois Suprenme Court.
The loomng and wunpredictable threat of tort liability for
personal injury and danmage to other property caused by a

defective product continues as an incentive to manufacturers to
produce safe products.
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132 The second policy supporting application of the
economc loss doctrine in the comrercial setting is that it
protects parties’ freedomto allocate economc risk by contract.

Daanen, 216 Ws. 2d at 403. As we stated earlier, economc |oss
is loss suffered in the value of a product because it is
defective; that is, it is of inferior quality and it does not
work for the purposes for which it was manufactured and sold
Nort hridge, 162 Ws. 2d at 925-26. Economc risk is the risk
that such a | oss m ght occur.

133 “Contract law, the law of warranty and the Uniform
Commerci al Code are designed to allow the parties to allocate the

risk of product failure.” Sunnysl ope, 148 Ws. 2d at 920-21.

Parties can set the ternms of their agreenents, East River, 476

uU. S. at 872-73, and thereby contract regardi ng product
performance and the purchaser’s expectations. The U C. C allows
manufacturers to limt liability by disclaimng warranties or
restricting renedies, in which case the purchaser pays |less for

t he product. East River, 476 U S. at 873. Contract |aw al so

provides built-in limtations, derived fromthe parties’ bargain.
ld. at 874. For exanple, consequential damages such as | ost

profits, nust be a foreseeable result of a breach of the

contract. ld. (citing Hadley v. Baxendale, 9 Ex. 341, 156 Eng.
Rep. 145 (1854)). “Courts should assune that parties factor risk
allocation into their agreenents . . ..” Daanen, 216 Ws. 2d at

408 (citation omtted).
134 Al though society, through products liability |aw, has

i nposed a duty on manufacturers to protect against the risk of
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foreseeable personal injury or property damage, “it is nore
difficult for that manuf acturer to assess a conmmerci al
purchaser’s disappointed econonm c expectations.” Daanen, 216
Ws. 2d at 410. This is particularly true when the purchaser
does not inform the manufacturer of his or her specific

expect ati ons. See Seely, 403 P.2d at 150. Al t hough a

manuf acturer cannot predict failures as its product is used by a
purchaser, it is able to limt risk by contract. Daanen, 216
Ws. 2d at 411-12. “Forcing comrercial parties to negotiate and

allocate risk gives manufacturers certainty in pricing goods,

since they can nore reliably predict future Iliability and
potential danmages.” Id. at 412 (citing East River, 476 U.S.
873) .

135 Allowing tort recovery for economc |oss would render
contractual protections a nullity and destroy any freedom to
all ocate economc risk by contract. “[Manufacturers, in effect,

woul d be deprived of their freedom to negotiate, allocate, and

limt liability.” Daanen, 216 Ws. 2d at 408 (citing Note, 66
Colum L. Rev. at 962). Purchasers would essentially receive
full warranty protections against economc risk wthout ever

having to negotiate or pay for such warranty. See Daanen, 216

Ws. 2d at 410. Purchasers would be encouraged to forego
purchasing a warranty or insurance and would instead rely on tort
remedies for their “warranty” protection against econom c risk.

Daanen, 216 Ws. 2d at 408 (citing Dakota Gasification Co. V.

Pascoe Bldg. Sys., 91 F.3d 1094, 1100 (8'"" Cir. 1996)).

Purchasers would gain nmuch nore than that for which they
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bargained or paid in the purchase price. Daanen, 216 Ws. 2d at
4009.

136 If tort damages were allowed for economc |oss the
manufacturer would be liable for risks for which it neither
bar gai ned nor expected. Daanen, 216 Ws. 2d at 410-11. See al so
Sunnysl ope, 148 Ws. 2d at 921; Seely, 403 P.2d at 150-51.
Manuf acturers could not invoke any contractual disclainmer or
l[imtation of liability against the purchaser, as bargained. For
exanple, in Seely, the manufacturer, Wite Mtor Conpany, could
have sold the truck *“as is” and accordingly, not nade any
prom ses regarding the function of the truck. If tort |aw
applied to economc | oss, such an attenpt to limt liability (for
whi ch the purchaser would probably pay a |lower price), would be
meani ngl ess. If tort damages were allowed for the purchaser’s
econom ¢ | oss, though the manufacturer sold the product “as is,”
the purchaser would recover anyway; the manufacturer would bear

the entire risk of economc |loss. See Daanen, 216 Ws. 2d at 407

(citing Note, 66 Colum L. Rev. at 965).
137 Reliance on the econom c | oss doctrine, however, allows
and protects both the manufacturer’s and purchaser’s freedom to

all ocate economc risk by contract. See Daanen, 216 Ws. 2d at

407. The econom c | oss doctrine encourages parties “to negotiate

for warranty protection or to take steps, such as purchasing

i nsurance, to protect their purely economc interests.” I d. at
413. It is nore appropriate to enforce a bargain than to allow
an end run around a contract by using tort principles. |d. at

407. Subject to requirenents of good faith and conscionability,

20



No. 97-2594

manuf acturers can include disclainers and limt their liability.

I n exchange, purchasers mght pay a |ower price. See id. at
407-08; Ws. Stat. 8§ 402.719(3). The economic |oss doctrine
hol ds parties to their bargain. There is “no reason to intrude
into the parties’ allocations of the risk of economc loss and to
extricate the parties fromtheir bargains.” Daanen, 216 Ws. 2d
at 410.

138 The policy of protecting comercial parties’ freedomto
all ocate economc risk by contract applies with equal force to
consuner transactions. In the present case the parties allocated
the risk of product failure. Renberg purchased the Ford Bronco
“as 1s” according to the contract of sale. Ford made no prom ses
regarding the vehicle' s performance and Renberg likely paid |ess
than he woul d have were it guaranteed. Renberg al so purchased an
extended warranty. He paid a certain price in exchange for the
protections provided by the warranty. Wth both the contract of
sale and the extended service warranty, Renberg received a
certain | evel of protection against economc |oss in exchange for
a certain price. He also assuned sone anmount of econom c ri sk.
Had he been wlling to pay nore, he could have received
addi ti onal protections.

139 Were Renberg or State Farm as his insurer, allowed to
recover tort damages for purely economc |oss%the very type of
|l oss neant to be covered by contracts¥the contracts would be
meani ngl ess. Renberg and his insurer would receive full warranty
protection against purely economc risk in the form of tort

damages w thout having negotiated or paid for that warranty.
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Renberg woul d gain nmuch nore than that for which he bargained or
paid in the purchase price. If Renberg were allowed to recover
tort damages for his purely economc | oss, Ford would be stripped
of its ability to limt liability by contract. Ford, which
thought it limted its liability for economc | osses by neans of
the contract of sale and the extended warranty, would be |iable
for damages for which it neither bargai ned nor expected.

140 State Farm argues that the economc |oss doctrine
shoul d not apply to consuners because consuners do not have equal

bar gai ni ng power w th manufacturers. However, “[t]he buyer who

is not a corporation is not necessarily so poor or
unsophi sticated as the sacred texts of products liability
suggest.” 19 Nova L. Rev. at 935. Al t hough there may be

situations where the parties’ bargaining power is extrenely
di sparate, “relative bargaining power is not the touchstone of
the economic loss rule, nor even an elenent.” ld. at 957 (in

footnote citing Spring Mtors, 489 A 2d at 670-71; G eennan V.

Yuba Power Products, Inc., 377 P.2d 897 (Cal. 1963)). “Per f ect

parity is not required for a finding of substantially equal

bar gai ni ng power.” Alloway v. General Marine Ind., 695 A 2d 264,

268 (N. J. 1997). In fact, the law of warranty and the U C.C. are
not limted to parties with equal bargaining power. See Seely,
403 P.2d at 151. “Such a limtation is not supported by the
| anguage or history of the sales act and is unworkable.” Id.

141 To apply the economc |loss doctrine to commercial
entities but not to consuners “woul d nean one rule for businesses

and another for those who buy products from these businesses.
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The equilibrium could not be stable.” 19 Nova L. Rev. at 944
(footnote omtted). Such a rule would assune that commerci al
entities always have equal bargaining power with each other and
that consuners never have equal bargaining power wth the
manuf acturer or producer of the good. This is a naive and over-
sinplified approach.

142 In the case before the court, the consuner, Renberg,
purchased the vehicle for his personal use. He could have just
as easily purchased the sanme vehicle for his small painting or
heavy-duty hauling business, as in Seely. Wether the truck was
for individual use or for a business, the sanme scenario could
have occurred¥Renberg returning to his |ocked vehicle after
conpleting a job, and finding that a fire had occurred in his
truck. Under the approach advocated by State Farm Renberg as an
consuner purchaser, would not be barred by the economc |oss
doctrine from recovering tort damages. However, Renberg as a
smal | business owner, that is, as a comercial purchaser, would
not be able to recover in tort because of the economc |o0ss
doctri ne. In reality, Renberg as a small business owner has no
nmore equality in bargaining power than does Renberg as an
i ndi vi dual .

143 We recogni ze that there may be sone situations in which
t he di sparate bargai ning position between the parties is so great
that it would be unconscionable to hold a party to such a
contract. This, however, is not one of those cases. There is
nothing in the record to indicate that Renberg was forced to

purchase the vehicle “as is.” He could have purchased anot her
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vehicle that cane with warranties. It is also likely that he had
several options in extended warranties available to him

144 \Wether in a commercial or consuner setting, there is
“no reason to intrude into the parties’ allocations of the risk
of economc loss and to extricate the parties from their
bargains.” Daanen, 216 Ws. 2d at 410. Because the consuner can
allocate his or her economc risk by contract, the policy of
protecting parties’ freedom to allocate risk through contract
applies equally to consuners as to commercial parties.

145 The third policy that supports applying the economc
| oss doctrine to comercial transactions is that it encourages
the party best situated, wusually the purchaser, to assune,
al l ocate or insure against economc risk. Daanen, 216 Ws. 2d at
403. The purchaser is in the best position to plan for economc
| oss because when a defective product injures only itself, the
purchaser, not the manufacturer, “stands to |ose the value of the
product, risks the displeasure of its custoners who find that the
product does not neet their needs, or . . . experiences increased
costs in performng a service. Losses |like these can be

insured.” East River, 476 U S at 871-72 (citing 10A G Couch

Cycl opedi a of Insurance Law 88 42: 385-42: 401, 42:414-417 (2d ed.
1982); 7 E. Benedict, Admiralty, Form No. 1.16-7, p. 1-239 (7'
Ed. 1985); 5A J. Appleman & J. Appleman, |Insurance Law and
Practice § 3252 (1970)).

146 Only the buyer knows how and where the product wll be
used and whether it wll be used in conjunction wth other

devices or conponents. 19 Nova L. Rev. at 939. Because
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purchasers know their own needs and expectations, they are best
suited to protect thenselves against economc |oss. The
manuf acturer or internediate seller usually does not know these
things and if it does, its information will come from the buyer.
Id. As a result, the seller is unable to predict and protect
agai nst the severity of economc loss to a particular purchaser.
Id. The purchaser is in a better position to understand the
i npact of disappointed economc expectations caused by a
defective product. Daanen, 216 Ws. 2d at 411. A purchaser can
anticipate and assune, allocate, or insure against this risk by
agreeing to a certain contract of sale, contracting through
warranties or purchasing insurance. |1d. at 412.

147 This policy of encouraging purchasers to assune,
allocate or insure against economc loss really “distills to
whet her the consum ng public as a whole should bear the cost of
econom c | osses sustained by those commercial purchasers who
failed to bargain for adequate contract renedies.” Daanen, 216

Ws. 2d at 412 (citing Casa Cara v. Charley Toppino and Sons

620 So.2d 1244, 1246 (Fla. 1993)). |If a purchaser could recover
tort damages for purely economic |oss, regardless of any
contractual arrangenents between the parties, the manufacturer
would be liable in tort and therefore forced to assune, allocate
or insure against economc risk. A manufacturer would pass this
cost on, “forcing the consumng public to bear the very cost the
comercial purchaser contractually agreed to forego in exchange
for a lower price.” Daanen, 216 Ws. 2d at 412. Allowng tort

damages for purely econom c | oss
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would transform all manufacturers into insurers wth
seemingly unlimted tort liability. Consuners woul d
then be forced to subsidize or pay premuns for
commer ci al purchasers who choose not to assune,
allocate, or insure against their risk of economc
| oss. The <cost of tort protection for economc
expectations ultimtely would be borne by society. W
do not think that the consumng public as a whole
should bear the cost of economc |osses sustained by
those comercial purchasers who fail to bargain for
adequat e contract renedies.

ld. at 412-13. See al so East River, 476 U.S. at 872, 874.

148 In Daanen, the plaintiff could have requested an
express warranty or t hat t he di stri butor ext end t he
manuf acturer’s warranty. Daanen, 216 Ws. 2d at 409. It failed
to do so. The plaintiff also could have purchased insurance to
guard agai nst equipnent failure. Id. at 412. It apparently
failed to do so. Therefore, this court concluded that Daanen
could not now benefit from recovering tort damages when it had
foregone these contractual protections, probably in exchange for
a lower price.

149 The policy of encouraging the party best situated,
usually the purchaser, to assune, allocate or 1insure against
econom c |loss applies with equal force to consuner transactions.

Whet her in commercial or consuner transactions, if tort damages
were allowed for purely economc |osses, manufacturers would
beconme insurers wth seemingly unlimted tort liability. See
Daanen, 216 Ws. 2d at 412. As discussed at oral argunent in
this case, if tort damages were recoverable for purely economc
|l oss, warranties if offered at all, wuld have to provide

protection to the full extent of tort [|aw Manuf acturers woul d
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likely add the increased cost of providing such expansive
protection to their product, thereby causing society as a whole
to pay for the economc |osses of a handful who chose not to
bargain for adequate contract renedies. See id. “[T] he
consum ng public [should not have] to pay nore for their products
so that a manufacturer can insure against the possibility that
sone of his products will not neet the business needs of sone of
his customers.”  Seely, 403 P.2d at 151. Purchasers, whet her
commercial entities or consunmers, are in a better position to
assess and protect thenselves against disappointed economc
expectations, and therefore purchase warranties or insurance
accordingly.

50 In the present case, Renberg purchased the Ford Bronco
“as 1s” though it is likely he could have purchased a different
vehicle wwth warranties. As we have noted several tinmes, it is
likely that this contract of sale affected the purchase price.
Renberg also purchased an extended service warranty. Agai n,
there were likely several options available, sone providing nore
coverage, or for a longer period of tine. Finally, Renberg
entered into an insurance contract with State Farm for which he
paid a premumin exchange for a certain |level of protection from
damages. It is likely that he could have received greater
protection had he been willing to pay a higher premium Renberg
made his decisions based on his personal know edge regarding the
use of his vehicle and his confort l|level with risk. Renber g
fulfilled his end of the insurance contract by paying his

prem uns, and State Farm fulfilled its end of the bargain by
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payi ng Renberg’s claimregarding the danmages to his Ford Bronco.

51 In sum Renberg was able to contractually protect
hi msel f. As illustrated by this case, the third policy that
justifies applying the economc |oss doctrine to conmercial
transactions, that it encourages the party best situated, usually
the purchaser, to assune, allocate, or insure against economc
risk, applies with equal force to consunmer transactions.

152 For the reasons stated above, the policies that justify
applying the economc loss doctrine to commercial transactions
apply with equal force to consuner transactions. Whet her a
commercial or consuner transaction, it is inportant to maintain
the distinction between tort and contract because the two
theories serve very different purposes: tort law to protect
societal interests in human life, health and safety, and contract
law to protect the parties’ bargain. Second, whether a
commercial or consuner transaction, it is inportant to protect
the parties’ freedom to allocate economc risk by contract.
Allowing tort recovery for economc |loss wuuld allow an end run
around the bargain and provide recovery for which the parties
nei t her bargai ned nor expected. Finally, whether a commercial or
consuner transaction, it is inmportant to encourage the party best
situated, usually the purchaser, to assune, allocate, or insure
agai nst economc risk. Only the purchaser, not the manufacturer,
can appreciate the severity of the consequences of an economc
| oss and thereby contract accordingly. Qur review of the three

policies that justify applying the economc |oss doctrine to
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commercial transactions convinces us that these policies apply
with equal force to consuner transactions.

153 A mgjority of courts in other jurisdictions have also
applied the economc |oss doctrine to consuner transactions by

relying on the sane polices used by this court to apply the
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econonmi ¢ | oss doctrine to commercial transactions.®> For exanple,

like this court in Sunnyslope and Daanen and the United States

Suprenme Court in East R ver, the Delaware Suprene Court relied on

> See Wellcraft Marine v. Zarzour, 577 So.2d 414 (Al a. 1990)
(under Al abama's extended manufacturer's liability doctrine, no
recovery for damage to product itself regardless of whether
product is sold to consumer or commercial buyer); Pratt & Witney
Canada, I nc. V. Sheehan, 852 P.2d 1173 (Alaska 1993)
(di stinguishing between consunmers and commercial buyers is
problematic and this court rejected such distinction); Danforth
v. Acorn Structures, Inc., 608 A 2d 1194 (Del. 1992) (rejected
homeowner’s contention that economc |oss doctrine should not
apply to consuners purchasers as opposed to comercial
pur chasers. Such a rule would defeat the legislative intent in
enacting the Uniform Commercial Code); Casa Cara Condom nium
Assoc., Inc. v. Charley Toppino and Sons, Inc., 620 So.2d 1244
(Fla. 1993); Chrysler Corp. v. Taylor, 234 S.E.2d 123 (Ga. C
App. 1977) (purchaser of car nust sue under warranty |aw, not
strict liability or negligence, for Iloss of benefit of the
bargain); State Farm Miutual Autonobile Ins. Co. v. Ford Motor
Conpany, 572 N.W2d 321 (Mnn. C. App. 1997) (economc |o0ss
doctrine applies to consuners; fire damage to autonobile resulted
in purely economc loss and recoverable only in contract);
Alloway v. General Marine Industries, 695 A 2d 264, 270-71 (N.J.
1997); Jandreau v. Sheesley Plunbing & Heating Co., 324 N W2d
266 (S.D. 1982) (regarding privity, absent the commercial or
consuner purchaser’s ability to show reliance on express
representations by the renote seller, nost courts hold that a
non-privity buyer cannot recover for direct economc |o0ss on
either an express or an inplied warranty theory); Ritter v.
Custom Chemcides, Inc., 912 S W2d 128 (Tenn. 1995) (the
consuner does not have an action in tort for econom c damages
caused by product’s failure to protect tomato crop from frost
damage as promsed on the label); Nobility Hones of Texas, Inc.
v. Shivers, 557 S W2d 77 (Tex. 1977) (strict liability
i napplicable to action by purchaser of nobile honme to recover
econom c | osses); Paquette v. Deer & Co., 719 A 2d 410 (Vt. 1998)
(no distinction in application of economc |oss doctrine between
consuners and commercial entities; reduced value in notor hone
because of defective wiring and related problens is purely
econoni ¢ | oss and recoverabl e only in contract);
Ber schauer/Phillips Construction Co. v. Seattle School D strict
No. 1, 881 P.2d 986 (Wash. 1994) (applied the economc |o0ss
doctrine to a general contractor, a “sophisticated consuner,”
because the |egislature deprived the unsophisticated consuner of
econom ¢ damages under the WPLA).
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the first policy, the distinction between tort and contract | aw,
to reject an exception to the economc |oss doctrine for

consuners.

The rationale underlying the economc |oss doctrine is
best understood by considering the distinct functions

served by tort |aw and contract law. . . . Products-
[tability tort law has evolved to protect the
i ndi vidual and his property from the risk of physica
harm posed by dangerous products. Contract-warranty

| aw has evolved to protect a different interest: viz.,
the “bargained for expectations” of both contracting
parties and other foreseeable users who suffer |oss
when a product fails to neet the qualitative
expectations of a consuner, i.e., when a product is
unfit for its intended use.

Danforth v. Acorn Structures, Inc., 608 A 2d 1194, 1195-96 (Del

1992) (citations and footnotes omtted). See also Casa d ara,

620 So.2d at 1246-47.

54 Courts in other jurisdictions have also relied on the
second policy, recogni zing that, i ke comrerci al parties,
consuners mnust be free to allocate risk by contract. “The
[econom c loss] rule remains the sane, regardless of the nature
of the custoner: ‘A defective product is a |oss of the benefit of
the bargain which is a contract rather than a tort action.’’

Wellcraft WMarine v. Zarzour, 577 So.2d 414, 418 (Ala. 1990)

(quoting Dairyland Ins. Co. v. General Mdtors Corp., 549 So.2d

44, 46 (Ala. 1989)). The availability of warranties, statutory
duties inposed on sellers, the consuner’'s ability to inspect
goods before purchase and to bargain over price all provide

protections to the consuner. See Casa Clara, 620 So.2d at 1247.

“[ T] hese protections nmust be viewed as sufficient when conpared
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with the mschief that could be caused by allowing tort recovery
for purely economc losses.” |d. (footnote omtted).

155 O her jurisdictions have al so applied the econom c | oss
doctrine to consuner transactions because, |like the third policy,
the party best situated to assess the risk of economc |oss,
usual ly the purchaser, should be encouraged to assune, allocate
or insure against that risk. “[Many buyers insure against the
risk of the purchase of defective goods either directly through
t he purchase of an insurance policy, . . . or through insurance
provided indirectly through many credit card purchases.”

Al l oway, 695 A 2d at 275.

156 State Farm points to jurisdictions where the court did
not apply the econom c |oss doctrine to consuner transactions.
W are not persuaded by these cases. First, the courts which
have held the economic | oss doctrine does not apply to consuners

are in the mnority. See Alloway, 695 A 2d at 271 (referring to

Sharon Steel Corp. v. Lakeshore, Inc., 753 F.2d 851, 855-56 (10'"

Cr. 1985) (regarding New Mexico law); Cova v. Harley Davidson

Motor Co., 182 N W2d 800, 804 (Mch. App. 1970); Gty of
LaCrosse v. Schubert, Schroeder & Assoc., 72 Ws. 2d 38, 240

N.W2d 124, 127 (1976) [overrul ed by Daanen, 216 Ws. 2d at 416];
Lloyd F. Smth Co. v. Den-Tal-Ez, Inc., 491 Nw2d 11, 17 (Mnn
1992)).

157 Also, the strength of this mnority group of cases is
gquestionabl e because many of the cases on which they relied to
not apply the economc |oss doctrine to consuners have since been

overrul ed or questioned. For exanple, in Thonpson v. Nebraska
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Mobil e Hones Corp., 647 P.2d 334 (Mont. 1982) the court did not

apply the economc |oss doctrine to a consuner transaction,
reasoning that the consuner had an unfair bargaining position
with respect to the manufacturer. Thonpson, 647 P.2d at 337

The court noted that its holding was consistent with cases in
several other states including Wsconsin, relying on Cty of
LaCrosse, 72 Ws. 2d at 38. However, LaCrosse was first limted

by this court in Sunnyslope, 148 Ws. 2d at 917, in 1989, and

then expressly overruled in 1998 in Daanen, 216 Ws. 2d at 416.

Simlarly, State Farm and the dissent’s reliance on Thonpson
st ands on shaky ground because nost of the cases relied on by the

Thonpson court have been questioned or limted in sone fashion.®

158 Further support for our holding is found in the
Restatenment (Third) of Torts: Products Liability § 21 (1998)

which follows the majority of jurisdictions and excludes tort

® Following is the history of cases relied on in Thonpson v.
Nebraska Mbobile Honmes, Corp., 647 P.2d 334, 337 (Mnt. 1982):
Higel v. Ceneral Mtors Corp., 544 P.2d 983 (Colo. 1975) was
[iTmted by Richard OBrien Cos. V. Chall enge-Cook Bros. Inc., 672
F. Supp. 466 (D. Colo. 1987); Santor v. A and M Karagheusi an
Inc., 207 A 2d 305 (N.J. 1965) was questioned in East River
Steanship Corp v. Transanerica Delaval, Inc., 476 U S. 858, 870
(1986); Cty of La Crosse v. Schubert, Schroeder and Associ ates,
72 Ws. 2d 38, 240 N.W2d 124 (1976) was overruled by Daanen &
Janssen, Inc. v. Cedarapids, Inc., 216 Ws. 2d 394, 416, 573
N.W2d 842 (1998); Superwood Corp. v. Sienpelkanp Corp., 311
N.W2d 159 (M nn. 1981) was overruled by Hapka v. Paquin Farnmns,
458 N.W2d 683 (Mnn. 1990). Only Gautheir v. Mayo, 258 N W 2d
748 (M ch. App. 1977) and C&S Fuel, Inc. v. Cdark Equi pnent Co.,
524 F. Supp. 949 (E.D. Ky. 1981), both cited in Thonpson as
support for not extending the economc |oss doctrine to
consuners, have no negative history.
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recovery for damage only to the defective product itself. Wen a
party suffers “pure economc | 0ss” recovery is nore appropriately
determned by contract law and the renedies set forth in the
UCC. Restatenent (Third) Torts: Products Liability 8 21 cnt.
a. “Wien a product defect results in harmto the product itself,
the law governing commerci al transactions sets forth a
conprehensive schene governing the rights of the buyer and
seller.” 1d. cnt. d.”

159 Additional support for our holding is found in the
protections afforded consuners under the U C C, the lenon |aw,
warranties, and insurance.

160 The legislature adopted the U C.C. in 1963, effective
July 1, 1965. See Ch. 158, Laws of 1963. “Once the Legislature
acts, respect for it as a co-equal branch of governnment requires
courts to consider the legislation in determning the limts of
judicial action.” Alloway, 695 A 2d at 268 (citing Spring
Motors, 489 A 2d at 671; see also Danforth, 608 A 2d at 1200-01

(declining to displace provisions of the UCC wth tort
actions)). “[T]he legislative protections granted by the Uniform
Commercial Code are not to be buttressed by tort principles and

recovery.” Sunnyslope, 148 Ws. 2d at 916 (citing Spring Mdtors,

" The dissent argues that an argument can be nade for
applying products liability law in this case. D ssent at 4.
Al though the Restatenent recognizes that there is a “plausible
argunment” for relying on strict products liability law when a
product poses a danger, contrary to the dissent’s inplication,
dissent at 4, the Restatenent nonetheless concludes that the
Uni form Commercial Code provides the appropriate renedy when a
plaintiff suffers only economc |loss. Restatement (Third) Torts:
Products Liability 8 21 cmt. d at 295, cnt. a at 293.
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489 A.2d at 673). The U.C.C. provides a “conprehensive system
for conpensating consuners for economc |loss arising from the
purchase of defective products.” Alloway, 695 A 2d at 268.

161 Protection against damages caused by a defective
product injuring only itself is the purpose of express and

inplied warranties provided for in the U C C See East River,

476 U. S. at 872. Wien a product fails to operate as warranted or
as a consuner expected, the proper avenue for relief is a breach-
of -warranty claim Id. “O, if the custoner prefers, it can
reject the product or revoke its acceptance and sue for breach of
contract.” Id. (citing UCC 8§ 2-601, 2-608, 2-612).
Regardless, the U CC has built-in protections for both the
pur chaser and manuf acturer.

62 Purchasers are able to recover repair costs and | ost
profits, thus putting the purchaser in the same position as if

the product functioned properly. See East River, 476 U S. at

873. “The expectation damages available in warranty for purely
economc loss give a plaintiff the full benefit of its bargain by
conpensating for forgone business opportunities.” Id. (citing

Ful l er & Perdue, The Reliance Interest in Contract Damages: 1, 46

Yale L.J. 52, 60-63 (1936); R Posner, Econom c Analysis of Law

8§ 4.8 (3d ed. 1986)).
163 The U.C.C. also provides protections for manufacturers.
By terns of a contract, a manufacturer can restrict its
l[tability, within reason, by disclaimng warranties or limting

remedi es. See East River, 476 U S. at 873. I n exchange, the

purchaser |ikely pays a |ower price. | d. “The limtation in a
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contract action cones from the agreenent of the parties and the
requi renment that consequential danmages, such as lost profits, be
a foreseeable result of the breach.” Id. at 874 (referring to

Hadl ey v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145 (1854)).

64 State Farmcites Ws. Stat. 8§ 401.102 for its argunent
that the U C.C. applies only to comercial transactions. The
statute provides that the underlying purposes of the U CC are
“(a) To sinplify, <clarify and nodernize the |law governing
comercial transactions; (b) To permt the continued expansi on of
commercial practices through custom usage and agreenent of the
parties . . ..” Ws. Stat. 8§ 401.102. Despite these references
to “commercial transactions” and “commercial practices,” nowhere
does the U CC indicate that “consuners as a group are to be
excluded from the class of buyers whose rights my be |limted
under that section.” Note, 66 Colum L. Rev. at 961 (referring
to UCC § 2-316). Al though a <court may invalidate a
manuf acturer’s di sclai mer as unconscionable, the U C C does not
purport to hold that disclainmers directed to consuners are
unconsci onabl e per se. Note, 66 Colum L. Rev. at 961; 19 Nova
L. Rev. at 943; U C C § 2-302.

165 Furthernore, the U C. C. “devotes explicit attention to
the subject of sales to ultimte consuners. [footnote referring
to UCC 8§ 2-318, coments 2 and 3]. This renders feeble any
argunent that the Code’'s drafters intended to deal only wth
busi nessnmen and to |eave ultimte consunmers to be regulated by

tort law” Marc A Franklin, Wien Wrlds Collide: Liability

Theories and Disclainers in Defective-Product Cases, 18 Stan. L.
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Rev. 974, 995 (1966) (footnote omtted). “The U C C. governs the
all ocation of risk between the consunmer purchaser and the seller
just as it does between the commercial purchaser and the seller,
and it inposes warranties upon the transaction even where the
transaction is devoid of expressed warranty provisions.” 26 U
Tol. L. Rev. at 598 (citing U C.C. 88 2-314, 2-315 (1977)).

166 Some consuner transactions may be governed by the
W sconsi n Consuner Act contained in Ws. Stat. chs. 421 to 427.
Ws. Stat. § 421.101. However, “[u]lnless superseded by the
particul ar provisions of chs. 421 to 427 parties to a consuner
transaction have all of the obligations, duties, rights and
remedi es provided in chs. 401 to 411 [the U C C ] which apply to
the transaction.” Ws. Stat. 8 421.103(3). The parties have not
argued nor can we discern any provision of the Consumer Act that
woul d supersede the obligations, duties, rights and renedies
applicable to the purchase of an autonobile provided in the
ucCC

67 State Farm also ignores the nmany cases that have

applied the U C C. to consuner transactions. See, e.g., Ewers v.

Ei senzopf, 88 Ws. 2d 482, 276 N W2d 802 (1979); Mirray V.
Holiday Ranbler, Inc., 83 Ws. 2d 406, 265 N.W2d 513 (1978);

Cerner v. Vasby, 75 Ws. 2d 660, 250 N.W2d 319 (1977). See also

Daniel E. Mrray, The Consunmer and the Code: A Cross-Sectiona

View, 23 U Mam L. Rev. 11 (1968); Orin L. Helstad, The | npact

of the Uniform Commercial Code on Wsconsin Law, 1964 Ws. L.

Rev. 355, 364 (1964). In fact, the U C. C. has specifically been

applied to the purchase of notor vehicles nade by individual
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consuners. See Hughes v. Chrysler Mtors Corp., 197 Ws. 2d 973,

979, 542 N.W2d 148 (1996) (“Prior to the enactnent of |enon
laws, the only kinds of remedial relief available to consuners
were the statutory renedies of revocation of acceptance and
breach of warranty under the Uniform Commercial Code.”); Taterka

v. Ford Mtor Co., 86 Ws. 2d 140, 271 N W2d 653 (1978)

(appl ying several U.C.C. provisions to consuner’s denmand to Ford
to repair latent defect in the taillight assenbly gaskets); and

Nort hwestern Motor Car, Inc. v. Pope, 51 Ws. 2d 292, 187 N W 2d

200 (1971) (regarding |liquidated damages under Ws. Stat.
8§ 402.718(1) in autonobile purchase contract).

168 In addition to the legislative protections afforded
consuners by the U C C., the legislature enacted the lenon law to
provide further protections from economc | o0ss. W sconsin's
lemon law, Ws. Stat. 8§ 218.015, was enacted “to ‘inprove auto
manuf act urers’ quality control : : : [ and] reduce the
i nconveni ence, the expense, the frustration, the fear and [the]
enotional trauma that | enon owners endure.’” Hughes, 197 Ws. 2d
at 982 (quoting Statenent by Vernon Hol schbach, co-sponsor of the

bill, “Lenmon” Car Bill Has Sweet, Sour Sides, Wsconsin State

Journal, March 2, 1983). If a consuner has purchased a vehicle
that does not function properly and the seller is unwilling or
unable to renedy the situation, the consunmer has recourse under

the lenon | aw. Hughes, 197 Ws. 2d at 979-80.

Wsconsin’s |lenon law provides that if a new notor
vehicle does not conform to an applicable express
warranty, the nonconformty shall be repaired before
the expiration of the warranty or one year after
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delivery of the vehicle, whichever is sooner. Section
218.015(2) (a). If the nonconformty is not repaired
after a reasonable attenpt to repair, the manufacturer
must accept return of the vehicle, and at the direction
of the consuner, either replace the vehicle or refund
to the consuner the full purchase price plus any sales
tax, finance charge, costs, |less a reasonable all owance
for use. Section 218.015(2)(b)1 and 2. A reasonabl e
attenpt to repair neans either that the nonconformty
is subject to repair four times and the nonconformty
continues or that the vehicle is out of service for an
aggregate of at |east 30 days because of warranty
nonconformties. Section 218.015(1)(h)1 and 2.

Id. at 981. If the autonobile manufacturer refuses to
voluntarily replace or repurchase a | enon vehicle as demanded by
the consuner, the manufacturer violates the lenon |aw, and the
renedi es of § 218.015(7) are available. Id.

169 In addition to the Ilegislative protections of the
UCC and the lemon |aw afforded consuners, a consuner
purchaser, just as a commercial purchaser, can usually choose
whet her to purchase a product on the terns offered. Consuners
are also able to inspect goods before purchase, negotiate over
the price of a product, and “shop around” for the best deal.
“The consuner is just as free to find a seller willing to provide
greater warranties, and to deci de whether he or she w shes to pay
for greater warranties.” 26 U Tol. L. Rev. at 599. The

consuner is free to accept the basic warranty, or pay the price

of an extended warranty to avoid the risk of product failure for

an extended period. 1d.

170 “In short, a seller sinply does not owe a tort duty to
supply a product t hat wi | neet the buyer’s economc
expectations.” 26 U Tol. L. Rev. at 599. Express and inplied

warranties in contract law and the U C C. provide the exclusive
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remedy for disappointed purchasers, whet her  consuners or
comercial entities. |1d. Consuners also have protections under
the lenon law, insurance and the ability to inspect goods,
negotiate over price and “shop around.” I f consumers were
allowed tort recovery for purely economc loss, “tort |law would
forever be used to trunp contract |law and render the parties’
bargains and the careful allocation of duties and risks in the
U.C.C. neaningless. Contract Ilawdanot tort |awdagoverns a
plaintiff’s clainms for solely economc |osses.” Id.

171 State Farm finally argues that the fact that Renberg
purchased an insurance policy should nake no difference in our
analysis or treatnent of this case. State Farm argues that this
is a subrogation action, and therefore State Farm stands in the
shoes of Renberg. State Farm al so asserts that subrogation is an
equitable doctrine whereby the party liable for a defective
product should pay the debt satisfied by another in order to
avoi d unjust enrichnent. We are not persuaded by State Farms
subrogati on argunent.

172 Subrogation rights derive from the injured party’'s

right to recover fromthe wong-doer. Anerican Standard Ins. Co.

v. Ceveland, 124 Ws. 2d 258, 262, 369 N W2d 168 (C. App.

1985). See al so Cunni ngham v. Metropolitan Life Ins. Co., 121

Ws. 2d 437, 443-44, 360 N.W2d 33 (1985) (citing 1 G E. Pal ner,
Law of Restitution sec. 1.5(b) (1978)). “The original right of

the [injured party] neasures the extent of the subrogated party’s
right. [citation omtted] Unless the [injured party] has a

right to recover from the tortfeasor, no issue of subrogation
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arises.” Anerican Standard, 124 Ws. 2d at 262 (citation

omtted).

173 Because we have determned that the injured party, in
this case Renberg, does not have a legal right against Ford for
his purely economc |oss because his damages are barred by the
econom c |oss doctrine, neither does State Farm have a | egal
right of recovery as a subrogated party. No issue of subrogation
ari ses because the injured party, Renberg, has no right to
recover tort danmages from Ford.

174 In sum we hold that the econom c | oss doctrine applies
to consuner transactions to bar tort recovery for purely economc
| oss. The sane policies that justify applying the economc | oss
doctrine to comercial transactions apply with equal force to
consuner transactions. Additionally, like comercial entities,
consuners have many protections avail abl e agai nst econom c | oss.

Therefore, State Farnmis tort clainms for purely economc | oss are
barred. W nmake one note of caution. Li ke the New Jersey
Suprene Court, “we do not reach the issue of the preclusion of a
strict-liability claimwhen the parties are of unequal bargaining
power, the product is a necessity, no alternative source for the
product is readily available, and the purchaser cannot reasonably
i nsure agai nst consequential damages.” Alloway, 695 A 2d at 273.

None of these concerns are present in this case. That is a
different case for a different tine.

By the Court.—JFhe order of the circuit court is affirned.
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175 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (di ssenting). I n
this case the consunmer bought a Ford Bronco "as is" and also
entered into a warranty contract with Ford Mtor Conpany, the
manuf act urer. After the warranty ended, the Bronco caught on
fire, allegedly because of a manufacturing defect in the ignition
swi tch. Subsequently, the consuner's insurer, State Farm paid
the fair market value of the Bronco and brought this subrogation
suit in which it "stepped into the shoes" of the consuner for
purposes of seeking reinbursenent. The majority opinion
however, does not |imt its holding to the circunstances
presented in this case, but instead broadly holds "that the
econom c |l oss doctrine applies to consunmer transactions and bars
State Farm s tort clainms for purely economc loss.” Majority op.
at 2.

176 After an extensive discussion attenpting to justify its
hol ding that the economc |oss doctrine applies to all consuner
transactions, the majority opinion itself admts that its hol ding
is too broad. In the final paragraph of this |engthy decision

the majority quotes Alloway v. General Marine Industries, 695 A

2d 264, 273 (N.J. 1997), in cautioning that "we do not reach the
issue of the preclusion of a strict-liability claim when the
parties are of unequal bargaining power, the product is a
necessity, no alternative source for the product is readily
avai l able, and the purchaser cannot reasonably insure against
consequential damages." A reader can only conclude that the

majority opinion is not really holding that the economc |o0ss
1
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doctrine applies to all consunmer transactions. Yet the reader
does not know which consuner transactions are excepted from the
new rule Dbecause the very factors about which the mgjority
opi nion cautions are present in this case.

177 A though the majority opinion relies heavily on the
Al oway case, the New Jersey Suprene Court in Alloway expressly
refused to resolve the issue presented by the facts of this case.

The New Jersey Suprene Court stated:

An unresolved issue is whether the U CC or tort |aw
shoul d apply when a defective product poses a serious
risk to other property or persons, but has caused only
economc loss to the product itself. In the present
case, plaintiffs have not alleged that the defective
seam in the boat posed such a risk. Hence we do not
resol ve the issue.

Al l oway, 695 A 2d at 273.

178 The majority opinion also relies on Trans States

Airlines v. Pratt & Wiitney Canada, 682 N E.2d 45 (Ill. 1997),
which |ike Alloway, involves a commercial transaction, not a
consuner transaction as in this case. Trans States, |ike

Al | oway, expressed no opinion on whether "the consuner/comrerci al

transaction distinction nmakes any difference when the product

damages only itself." See Trans States, 682 N E. 2d at 54.
179 | would allow the consuner in this case to proceed to
trial under the doctrine of strict product liability for the

damage clained, that is, the injury to the defective product
itsel f. This case involves an allegedly defective product that
poses an unreasonable risk of harm to person and property.

Strict product liability law is grounded on policies of safety
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and ri sk-spreadi ng. The theory is that manufacturers wll use
greater care if they are liable for defective products. Safety
concerns are not reduced when the injury is only to the product
itself.

180 A manufacturer's duty to market safe products should
not depend on whether the full extent of personal or property
injury actually happens. Wen defective products present a risk
of harm it is purely fortuitous that the resulting damage is
only to the product itself. I can find no distinction for
inmposing different liability upon a manufacturer whose defective
product causes a consuner to suffer personal injury or property
damage and a manufacturer whose defective product presents an
identical safety risk to the consuner but happens by chance to
result only in damage to the product itself. The manuf acturer
remains in the best position to avoid injury to the product
itself and to absorb the danmage to the product itself.

181 In this case, | wuld adopt the reasoning of the

Suprene Court of Montana in a case simlar to the case at bar:

The public remains in an unfair bargaining position as

conpared to the manufacturer. In the case of damage
arising only out of loss of the product, this
inequality in bargaining position becones nore
pr onounced. Warranties are easily disclained.

Negligence is difficult, if not inpossible, to prove.
The consuner does not generally have |arge damages to
attract the attention of |awers who nust handl e these
cases on a contingent fee. W feel that the consuner
should be protected by affording a |egal renmedy which
causes the manufacturer to bear the cost of its own
defective products.
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Thonpson v. Nebraska Mbile Hones Corp., 647 P.2d 334, 337 (Mont.

1982). See also Cklahoma Gas & Elec. Co., 834 P.2d 980, 982-85

(kla. 1992) (WIlson, Opala and Kauger, JJ., dissenting).

182 The Restatenent simlarly recognizes that under the

circunstances presented in this case a good argunent can be nade

for applying products liability law. See Restatenment (Third) of

Torts: Products Liability 8 21 (1997) (regarding harm to the

defective product itself, "a plausible argunent can be nade that
products that are dangerous, rather than nerely ineffectual,
should be governed by the rules governing products liability
law, " comment d. to § 21 at p. 294) (Reporters' Note and nunerous
cases cited at 8§ 21 at p. 304).

183 | need not decide in this case any other issues
present ed under the econom c | oss doctrine.

184 For the reasons set forth, | dissent.

185 | am authorized to state that JUSTI CE ANN WALSH BRADLEY

joins this dissent.
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